Editor's Note: Appeal filed, dv. No. 97-668-B (ED K 1997).

FARRELL- GCOOPER MN NG Q2
V.
O-H CGE F SIRFACE M N NG RECLAVATI OGN AND ENFCRCEMVENT
| BLA 96-430 Deci ded Gctober 28, 1997

Appeal froma Decision by Admnistrative Law Judge David Torbett
sustaining notice of violation No. 94-030-246-01. Hearings D vision Docket
No. DV 94-16-R

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
General ly--Surface Mning Gontrol and Recl anati on Act
of 1977: Admnistrative Procedure: Burden of Proof

A Deci si on sustai ni ng i ssuance of an NOV because
reclamation did not achi eve approxi nate origi nal
contour of land subjected to surface mning is affirned
in the absence of a show ng of error therein.

APPEARANCES. John S Retrum Esqg., dfice of the Regional Solicitor, US
Departnment of the Interior, Lakewood, ol orado, for the fice of Surface
Mni ng Recl amation and Enforcenent; Thomas J. MGeady, Esq., Mnita,

(kl ahona, for Farrell-QGooper Mning Conpany.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Farrel | - Gooper Mning Gonpany (Farrel | -Gooper) has appeal ed froma My
29, 1996, Decision by Admnistrative Law Judge David Torbett that sustai ned
notice of violation (NOY) No. 94-030-246-01. The NO/ was issued on
Septenter 8, 1994, by the Gfice of Surface Mning Recl amati on and
Enforcenent (C8V) to Farrel | -Gooper for failure to achi eve approxi nat e
original contour (AQD of lands disturbed by mning at the Red Gak Mne in
Lati ner Qounty, Cklahona, contrary to sections 515(b)(2) and (3) of the
Surface Mning Gontrol and Recl anati on Act of 1977 (SMIRY), 30 US C 88§
1265(B)(2) and (3) (1994), and inplenenting regulations at 30 CF. R 8§
816. 102 and 816.133. Mtions in the alternative for issuance of a stay of
Judge Torbett's Decision or reinstatenent of a tenporary relief order
i ssued in 1994 by Judge Torbett were denied by an order issued by this
Board on QGctober 7, 1996.
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Recl anation by Farrel | -Gooper of the site of a 70-acre pasture owned
by Robert Brown that was included wthin the Red Gak mini ng operation
renai ns an i ssue before us. The reclamation of this site is questioned by
the NOV i ssued by CBMon Septenber 8, 1994, as nodified on Septenber 21,
1994, that required Farrell-Cooper to elimnate a spoil pile left by mning
on the Brown pasture by placing it into three adjacent pits, "water
i mpoundnents,” and to backfill and grade the mined area so that the
reclained | and cl osely resenbl es the "general surface configuration of the
land.” The facts of this case, as found by Judge Torbett in his Decision,
have not been chal | enged by Farrel | -Gooper and are supported by the record
devel oped at hearing. V& approve and adopt the findings of fact nade by
Judge Torbett on May 29, 1996, and attach his Decision hereto as Appendi X
A

In support of this appeal, Farrell-Cooper raises three issues: The
first concerns whether CGBMwas barred by doctrines of issue preclusion from
issuing the Federal NOV to Farrel | - Goper because kIl ahoma had previ ously
issued a Sate NO/ covering the sane activity; the second i s whet her C8M
| acked authority to examine a Sate decision permtting the structures
(spoil and pits) cited in the Federal NO/to be | eft by Farrel | -Qooper; the
third is whether CBMcoul d issue a Federal NO/if conditions |eft by
Farrel | -Gooper net Sate AOCrequirenents. See Stay Petition at 22 As to
the first two issues raised, Farrell-CGooper cannot prevail on appeal
because these questions are not relevant to the authority of CBMto issue
the Federal NO/in this case. The policy announced by SMIRA obvi at es
reliance upon the precl usi on doctrine when state enforcenent proceedi ngs
have not abated viol ations of SMOIRA See Ron Deaton v. CGBM 126 | BLA 320,
326 (1993), and cases cited therein. The jurisdiction of CBVito cite
violations of SMRAis not affected by the possibility that Ckl ahoma nay
have approved conditions left by Farrell-CGooper. 1d. The authority of C8M
to proceed in cases such as this depends entirely upon whet her a 10-day
notice of alleged violation was given in conformty to 30 CF. R 88
842.11(b) and 843.12(a). See Triple RGal . v. M 126 | BLA 310, 317
(1993), and authority cited. S nce Farrell-Qooper does not dispute that
CBMt ook appropriate action under the cited regul ation inpl enenti ng SMIRA
there is no serious dispute inthis case that CBMacted properly wthin the
authority delegated by lawto the agency. |1d.

[1] Judge Torbett, see Appendix A found that Farrell-Qooper was not
properly authorized by the Sate to | eave water i npoundnents of this size
on Brown's pasture and al so concl uded that the 30-acre spoil pile |eft
thereon was inconsistent wth reclanation to ACC that was needed in order
torestore the land to a condition suitable for pasture use. |d. at 6.
Sustai ning the NO/, he concluded that Farrel | -Gooper |eft a spoil pile and
a 23-acre water inpoundnent on the 70-acre Brown pasture, (Appendix A at
3), creating a condition that failed to conformto both Sate and Federal
AX criteria, (Appendix Aat 5 6). In so doing, he found that the Sate
had failed to follow Sate regulations requiring notice to the | andowner of
proposed revisions to the reclanation plan, (Appendix A at 5).
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In an appeal brief filed July 19, 1996, Farrell-Cooper argues that
evi dence produced at the hearing before Judge Torbett shows "no nore than
[that] reasonabl e people might differ on the issue.” (Brief at 10.) It is
contended that the judgnent of CBMnay not be substituted for that of the
Sate in such natters, but that the burden in this case rests wth CBvto
"denonstrate that [the Sate] arbitrarily or capriciously decided that
Farrel | -Gooper's mne plan net the requirenents of AGC" (Brief at 9.)
Agreei ng that di sagreenents concerning pond "i npoundnent size" and
"increased el evations" renain to be determned, id. at 13, Farrell-Qoper
then takes the position that "a 20 foot deviation from pre-mni ng
t opogr aphy" does not violate ACC criteria and di scusses authority
indi cating that sone deviations fromorigina contour are permssible. Id.
at 14 through 17. The testinony of the |andowner concerning the ability of
the mned | and to support planned after-mning pasture and hay crop uses is
dismssed as "inconpetent,"” id. at 17, while leaving 3 water inpoundnents
covering 23 acres (instead of an approved 12-acre inpoundnent to which the
| andowner had consented after notice of the change in recl anati on was
provided) is defended as "suitabl e" given the size and nature of the field
inquestioninrelationto the overall mning operation. 1d. at 20, 21.

An answer to the Farrel | -Qooper brief filed by GBMon August 13, 1996,
points out that use of the 70-acre field before mning was for pasture, and
that this use was planned to continue after mning was conpl eted by al |
permts issued to Farrel | -Goper, including permts nunbered 006, 2011, and
4028 (Answer at 6). The CBMAnswer al so frames the factual issue raised on
appeal around the three i npoundnents and the spoil pile left in the 70-acre
pasture, contending that their presence violates AQC and that the record
establishes the Sate permtting authority failed to followits ow rul es
governing permt revisions when noti ce was not given to the | andowner of a
revision that allowed conditions inconpatible with use of the | and as
pasture to renain after mning. (Answer at 1, 29, 30.)

This factual question was dealt wth conprehensively by Judge Torbett;
hi s Deci sion, based upon the record produced at hearing, finds that the
spoil pile and pits left on the Brown pasture are contrary to Sate
criteria governing such operations, and that permt revisions purporting to
aut hori ze such conditions were arbitrary, capricious, and an abuse of
discretion. Farrell-Coper has not shown any error in this finding, but
instead repeats argunents rai sed before, but rejected by, Judge Torbett.

In taking this approach, Farrell-Cooper mstakenly argues that C8M shoul d
be obliged to carry the burden of persuasion on appeal fromJudge Torbett's
Deci si on; the burden of persuasion in such cases, however, rests wth the
party seeking relief. Roblee Goal . v. CGBM 130 I BLA 268, 276 (1994).
Because Farrel | -Goper has failed to showerror in the findings announced
by the Decision here under review we adopt that Decision as our ow and
affirmthe Decision issued by Judge Torbett. See Appendix A
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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My 29, 1996
FARRELL- GCOOPER MN NG AQ, :  Docket No. DV 94-16-R
Appl i cant :
V. Application for Review

and Tenporary Relief
OH CE OF SURFACE MN NG :
RECLAVATI ON AND ENFORCEMVANT, : Notice of Molation

Respondent : No. 94- 030- 246- 001
DEAS N
Appear ances: Thonas J. MGeady, Logan & Lowy, Mnita,

kIl ahona, for the Applicant

John S Retrum Cfice of the Held Solicitor,
Denver, ol orado, for the Respondent

Bef or e: Admini strative Law Judge Tor bett

Procedural H story

O Septenber 7, 1994, the dfice of Surface Mning (C8V) issued Notice
of Molation (1 NOV) No. 94-3-246-01 to the Applicants for failure to
achi eve approxinate original contour in violation of Cklahona | aw and 30
CF R 8§ 816.102, 816.133, and 816. 780 (1993).

Farrel | -CGooper Mning nade a tinely petition for reviewof the NO/ and
for tenporary relief. On Novenber 15, 1994, the undersigned entered an
order granting tenporary relief.

A hearing on the petition for reviewwas held on March 21-23, 1995, in
Tul sa, kl ahorma, before the under si gned.
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Facts of the Case

The Applicant owns Permt 4028 issued in 1984. The permt covers
several areas located in Latiner Gounty, Cklahoma. Robert and H i zabet h
Brown own 400 acres of pastureland in or near Latiner Gounty, including 100
acres inside the area covered by the Applicant's permt (Tr. 32-33, 194
95).

The Applicant has disturbed 70 acres in the area of the Brown
property. Before mining these 70 acres had a slope of 0.5% The | and
sloped in the direction of Brazil Geek, a perennial stream The Browns
used their property to graze cattle and grow hay. It is located wthin an
area classified by the Soil (onservation Service as prine farmhand. No
i npoundnents of water existed on the land prior to mning. Post-mning use
Wil be grazing pasture land (Tr. 64-67, 84, 96, 131-32, 197-99, 221-24,
256-57, 413, 428-29).

In June of 1988 the Applicant sought to nodify its permt through
Proposed Revi sion nunber 808. This revision allowed six final cut
i npoundnents; three on the Brown's property. The proposal showed that the
area of the three i npoundnents woul d be 5.88, 3.81, and 2.43 acres for a
total of twelve surface acres of water. The spoil map for 808 showed t hat
a spoil pile would be |ocated north of the inpoundnents (Tr. 89, 92-93,
135, 231, 364).

Aong wth the proposed revision the Applicant submtted a copy of its
1982 | ease wth the Browns and an affidavit signed by the Browns in 1988
(Tr. 96-98, 130-31; Exhibits R 14, R15). The |ease agreenent required
that all spoil banks be graded to fit the existing topography of the | and
and that one reservoir would be left inthe strip pit area "as |arge and as
deep as good engineering principles wll permt. Thisis in the event
approval can be secured fromthe Sate and/ or Federal Governnents for a
water reservoir inthe strip pit area.” (Exhibit R14 at 3).

The affidavit was in response to a letter witten to | andowners by
Robert P. Gooper, a vice president for Farreil-CGooper. The letter to Brown
states that the Applicant will replace a mni numof twelve inches of soil
on the farmhand and inforns the Browns that the Ckl ahona Departnent of
Mnes (DN required the | andowners to sign the enclosed affidavit. The
letter does not disclose the Proposed Revision 808. (e section of the
docunent acknow edges that the Browns had requested that Farrel | - Gooper
leave final pit inpoundnents of water as |arge and deep as possible. The
section also states that if mning ceased before reaching final cut nunber
sixteen that the Browns approved | eaving the final pit inpoundnent on the
pit where mining ceased. The Browns al so approved sharing an i npoundnent
on their west boundary wth the owners of the adjoining parcel (Exhibit R
15).
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FARRELL- GCOOPER MN NG Q2 3 Dv 94-16-R

(DM approved Revision 808 in 1988 (Tr. 84). The revision requires
that old pit highwal Is and spoil piles be elimnated and that deviations
fromapproxinate original contour wll be limted to six inpoundnents. The
(MMMreports al so states that the | andowner had approved a | and use change
of 32.5 acres frompasturel and to devel oped water resources (Exhibit R 16
at 2, 13).

In May of 1990 the Applicant constructed i npoundnents nunbered 12, 13,
and 14 on Brown's property. The inpoundnents were tw ce the approved size
and covered 23 acres rather than the approved 12. | n Decenber of 1990 the
Appl i cant sought to nodify its permt though Revision 1004 to all owthe
| arger inpoundnents. (DMdenied Permit Revision 1004, saying that spoil
existed on the site to reduce those i npoundnents. (DM had not approved
the size of the inpoundnents at the tine of the hearing (Tr. 102, 104, 145
174, 378). The | andowner estimates that he wll require 0.23 acres of
water to raise 50 nother cows and that Brazil Geek wll nore than supply
his needs (Tr. 221-224).

The Applicant sought revision again in Gtober of 1992. Proposed
Revi si on 1145 addressed the contours of the spoil pile and sought approval
of the final configuration and size of inpoundnents 12, 13, and 14 (Tr.
111-12, 365, 369). In 1992 | andowner Brown voi ced his objections to
Revi si on 808 and Proposed Revision 1145 to the state agency by letter (Tr.
206, 378, 429; Exhibit R 20).

In response to Brown's letter M agreed to change the status of the
proposed revision frommnor to major revision and to hold admnistrative
proceedings to reviewthe revision (Tr. 117, 133, 166).

CBM becane aware of the approxi mate original contour issue on Brown's
property in 1993 through both AMand the | andowner. Brown requested a
federal inspection of his property (Tr. 56-58, 69). Follow ng the
i nspection conducted in Septenber of 1993, CBMissued a Ten Day Notice
(TDN to the Sate saying that Farrell-Cooper had failed to achi eve
approxi mate original contour (AQD (Tr. 58; Exhibit R7).

(@M responded to the TDN by stating that it woul d reviewthe
violations noted in the TDN at the cl ose of the admnistrative proceedi ngs
brought by Brown (Tr. 61-62; Exhibit R 8).

h Getober 27, 1993, (BMconducted a fol | ow up inspection of the
property and observed three large pit inpoundnents resulting in a spoil
pile. The inspector discovered Revision 808 which he stated woul d | eave
"spoil out of the holes and holes in the ground..." (Tr. 71-72; Exhibit R
9). The slope of the spoil pile was a 7.4%grade conpared wth the pre-
mning slope of 0.5% The spoil pile covered 30 acres and rai sed the | and
twenty feet (Tr. 43, 70, 102, 161, 282).
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In his report the CBVlinspector noted that the federal gover nnent
woul d not take any action until the GDMdirector finalized Brown's appeal
of Revision 1145. (n Decenber 8, 1993, (MMrecomended t hat Proposed
Revi si on 1145 be approved over the | andowners' objection (Tr. 80-81, 134,
166; Exhibit R 23).

In January of 1994 a hydrol ogist wth CGBMvisited the site and
reviewed permt docunents. He determined that the size and configuration
of the inpoundnents failed to support post-mining | and use. He al so
determned that there were no plans in 1145 for constructing the three
i mpoundnents and that there was no approval for the size of the
i mpoundnents (Tr. 134, 254; Exhibits R 23, R 34).

The hydrol ogi st estimated that 1.7 mllion cubic yards of spoil was
renoved fromthe three i npoundnents and that the spoil pile was
approximately 1 mllion yards and large enough to fill two of the ponds
(Tr. 163-64).

In February of 1994 CBMdetermned that (DOMs response to the TON was
i nappropriate because Revision 1145 did not contain sufficient infornation
to provide a basis for the approval. CBVidetermned that the revision had
vi ol at ed (kl ahorma | aws governi ng post-nmini ng | and use and di sposal of
excess spoil (Tr. 167; Exhibit R 20).

(kI ahona requested an informal review of C8M's decision in March of
1994. Afewdays later an CGBMmning engi neer visited the Brown property
and could find no justification for |eaving the inpoundnents and spoil as
they were (Tr. 282; Exhibit R41). In My of 1994 the deputy director of
CBM uphel d the decision to find (kl ahoma' s deci si on i nappropriate (Tr.
170).

Farrel | - Gooper ceased reclanation in the surmer of 1994. |In Septenber
of 1994 an CGBMi nspection found that the inpoundnents and spoil pile
violated the AOC requirenents of (klahoma (Tr. 35, 39, 172; Exhibit R?2).
The NOV, as nodified, required the Applicant to backfill and grade the
mned area so that the reclai ned area cl osel y resenbl es the general
configuration of the land prior to mning wth spoil piles elimnated. The
spoil pile nust be utilized to fill the three i npoundnents | ocated on
Brown's property (Exhibit B).

| ssues

The i ssue presented here i s whether NO/ No. 94- 030- 246- 01 was
appropriately issued and shoul d be sust ai ned.
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D scussi on and Goncl usi on

In reviewof 8§ 521 Notices of Molation the Respondent has the burden
of going forward to establish a prina facie case as to the validity of the
notice. The ultinate burden of persuasion rests wth the applicant for
review 43 CFR 8 4.1171 (1995). A prina facie case i s shown when
sufficient evidence is presented to establish sufficient facts which, if
not contradicted, wll justify a finding in favor of the party presenting
the case. |f evidence sufficient to present a prina facie case i s not
rebutted the violation wll be sustained S&M@al (., 79 I BLA 350
(1984).

The Applicant argues that the NOV shoul d be vacat ed because (kI ahoma
is aprinacy state and CBMhad no jurisdiction over the permt site. 8V
nay nake a federal inspection of mning sites when it has reason to believe
that a violation of the Surface Mning Act exists. CBMnay issue a Ten Day
Notice to a state programfor failure to take appropriate action on
existing violations. A state's response which is not arbitrary,
capricious, or an abuse of discretion shall be considered to be an
appropriate action to cause the violation to be corrected or a good cause
why the violation wll not be corrected. The Applicant argues that
(kI ahona has decided that the three i npoundnents and resultant spoil pile
are not aviolation and that this state decision was not arbitrary,
capricious, or an abuse of discretion. 30 CF. R § 842.11 (1995).

The under si gned di sagrees. A though (kl ahona | aw al | ons exceptions to
the approxi mate original contour regul ations, the evidence denonstrates
that AXMdid not followits own regul ations.

Under the ACC regul ations spoil piles nust be elimnated. Pernanent
wat er i npoundnents may be permtted where DM determines that they conply
wth certaincriteria. DOMRR § 701.5 (1994).

Per manent i npoundnent s such as those |l eft on the Brown property nust
be of the size and configuration to be adequate for its intended purposes
and the i npoundnent nust be suitable for the intended postmning | and use.

DOM RR § 816. 49 (1994).

Section 816.133 of these regul ations all ows higher or better uses of
the land only after approval by AOM @M nust consult wth the
| andowner, the proposed postmning uses nust have a reasonabl e |i kel i hood
of achieving the use and the usage nust not be inpractical or inconsistent
wth land use policies. 1d.

The evi dence presented at the hearing shows that (DM bel i eved Brown
desired three i npoundnents on his property and that he required 32.5 acres
of water resources. Brown was never directly contacted by GMofficials.

The docunents tend to show that he originally approved one i npoundnent in
the final pit cut. The
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Browns have never proposed a postmning | and use other than the grazing of
a fewhead of cattle or growng hay to feed cattle. The existing creek has
al ways supplied adequate water for this task (Tr. 64-67, 102, 197-99, 221-
24) .

The Applicant left 23 out of 70 acres covered in water and a spoi l
pi | e whi ch covers approximately 30 acres. Nothing in the state' s docunents
indicated any rational basis for granting Revision 1145 on property which
was intended to graze cattle and which enjoyed a perennial source of water.
The Browns have never indicated that they planned to use the vast anounts
of water present in the inpoundnents for stock ponds, catfish farmng, fire
protection, etc. The three inpoundnents and the resultant spoil pile serve
no purpose and are highly inpractical for the intended use of the |and.
They are not suitable for intended postmning | and use. Wen (DM grant ed
the revisions al |l ow ng these i npoundnents contrary to its own regul ati ons
it abused its discretion and acted in an arbitrary manner. Therefore, C8M
acted appropriately by finding (kl ahona' s response i nadequate and in
i ssuing the NOV in question.

R

Therefore, for the reasons set out above the undersigned hereby
sustai ns NOV No. 94- 030- 246- 01.

Davi d Tor bet t
Admini strative Law Judge

D stribution:

Thonas J. MGeady, Logan & Lowy, P.Q Box 558, Mnita, Cklahona 74301- 0558
(Certified Mail - Return Recei pt Request ed)

Ofice of the Held Solicitor, US Departnent of the Interior, P.Q Box
25007 - (D105), Denver, QO 80225-0007 (Certified Mil-Return Recei pt

Request ed)

Associate Solicitor, DOvision of Surface Mning, US Departnent of the
Interior, 18th & "C' Sreets, W Room6412, SQ.-6411-MB, Véshi ngton, DC
20240

M US Departnent of the Interior, 1999 Broadway, Suite 3320, Denver, QO
80202-5733 Attn: John Hei der
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